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Enemy at the gates

David Parker discusses the commercial significance of the new

developments in “‘control of entry’ regulations....

rgumentsragealmostevery weekintrade
AEublications, abouttheinjustice of the
ontrol-of-entry systemand theimpact

it has upon existing business owners.

Whilst I understand the concerns of ex-
istingowners, particularly given the substantial
sums committed to goodwill, ithas to be rec-
ognised that the control-of-entry regulations
are devised primarily with the patientin mind.

The Department of Health (DH) doesnot
seek to protect pharmacists, they seek to de-
liveraservice to patients. Thatisnottosay that
pharmacy shouldnotcontinue tofightitscorner,
but simply that we must recognise there is a
genuine and non-malicious conflict ofagenda.

Afterall, I have yet to come across an ex-
isting owner who thinks 100-hourpharmacies
are the best thingsince slicedbread and yetin-
terestingly I can’t find a member of the pub-
lic that thinks they are not.

Thistensionbetween the desire to retain
the status quo, on the one hand, and the de-
sire to drive service and innovation through
competition on the other, will continue to
fuel debate and discontent for some time to
come.

However, froma practical standpoint, what
is most important for those sitting in the sta-
tusquo camp (thatsoundslike a field you would
avoidat Glastonbury!)isthat they are not only
aware of thelatest developments, butthatthey
alsoappreciate how these are applicable to their
local trading position.

There have been a number of small yet
important developments over recent months
that may, for the time being, provide some
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PCTs have to consider "choice’ as a factor when awarding a new pharmacy contract

operating for 100 hours per week are not to
be taken lightly.

Based on average market profit and loss
parameters, itbecame commonly recognised
thatanythinglessthan 6,000items per month
would result in ever-aggregating loss.

Thenumberof100-hourpharmaciesexceed-
ing this target is very small indeed, but for those
thathave sweated bloodand tears to surpass the

The number of 100-hour contracts has reached its
peak and will reduce over the coming years

welcome respite from the seemingly unremit-
ting flow of applications for new contracts.

Category M
Not the obvious cloud to yield up a silver lin-
ing, but the impact of category M reimburse-
ment changes has had one side effect that is
welcome to existing business owners.

When the 100-hour contract was made
available several years ago many pharmacists
who couldnot get their feet on the ownership
ladder saw this as their route to a wealthy and
prosperous future.

Since theinitial flood ofapplications, many
of which never materialised, applicants have
become aware that the costs and pressures of

break-even point, the goal posts have just been
moved upwards by approximately 1,000 items.

Although category M hasaffected all con-
tractors, the NHS volumes required to make
100 hours work, along with the lack of profit
and loss clearance that even the best business
has, serves toamplify the effect forthe 100-hour
operator.

Iamnotaregular 100-hourbasher;infact
Ifindthe servicea veryuseful one myself. How-
ever contrary tocommon opinion, mineisthat
the number of 100-hour contactshas reached
itspeak and will reduce over the coming years
(perhaps with the exception of the supermar-
kets) as the existing operators run out of en-
ergy and/ or their banks run out of patience.

The White Paper

The recently published White Paper also ad-
dressed, albeit in a rather vague manner, the
impact of the 100-hour contract.

The mostconcrete proposal that came out
of the paper was one of applying distance re-
strictionsonnew applications, wherebyasecond
100-hour contractor could not open within,
say, two km of an existing one.

In reality, the protection afforded by this
regulation would probably be less than that
afforded by the commercial pressuresand plain
business common-sense mentioned above.

Consortium pharmacy

A far greater threat on the horizon, I believe,
is the exemption under the modified control-
of-entry regulationsthatallowsnew contracts
tobe granted to consortia wishing to establish
in One-Stop Primary Care Centres of more than
18,000 patients (Regulation 13 (1) ().

This exemption has until now had little
impacton existing contractors and has conse-
quently passed below the radar for a number
of reasons. The most important is that the
regulation requires that the developmenthad
not been mentioned in an Strategic Service
Development Plan prior to April 12005 (i.e. It
shouldnothavebeenaprojectalready planned
bythe PCTwhentheregulations were changed).

This requirement has, thus far, kept the
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flood gates closed because, given the length
of time taken forlarge developments to pass
from concepttoreality, thereare very few that
were not on the drawingboard prior to April
2005.

However, as we are now approaching
the mid-way pointin 2008, this partic-
ularbarrierto entry willbegin tolift quite
quickly. Although there will stillbe some
hoopstojump through to qualify for
thisexemption the rewardsforown-
ing the pharmacy in a develop-
mentof 18,000 plus patients are
substantial.

For any contractor where
such a development is, or may
be, plannedlocally, itisimper-
ative that they seek expert
advice onwhetherornotthe
exemption could apply.
Withtheincreased tenden-
cy for GPsand other disci-
plines to congregate in'Su-
per surgeries' this exemp-
tion will become ever more
relevant. The scenario where
all the GPs in a town co-habit
under one roof, witha pharma-
cy on-site, leaving all existing
contractors to fight for the
scraps, is a very real one.

Competition
and Choice

The 2005 regulations also in-
cludedprovisionforPCTsto con-
sider'Choice' whenassessingad-
equacy of pharmaceutical serv-
ices.

Although not explicit with-
in the regulations, this inclusion
almost certainly came aboutasa
result of the Office of Fair Trading
enquiry thatrecommended complete dereg-
ulation. Infactthe DH guidance notesto PCTs
refernotjustto'Choice'butto'Competition
and Choice' and all but encourage PCTs to
grant new contracts where the overall effect
of anew contract would be positive (to the
patient).

Since then there has barely been a new
contractapplication thathasnotput forward
the argument of 'Choice'but perhaps surpris-
ingly there appears to have been less than a
handful ofnew contracts granted on thatbasis.

Thisparadoxbetween written regulations,
and the decisions made by both PCTsand the
Litigation Authority, recentlyled Assura Phar-
macy to ask for a judicial review of two de-
cisions to which the question of 'Choice' was
key.

For existing contractors the outcome of
thisjudicial review was generally positive, in
that the issue was blurred further still.

By way of example the judgement estab-
lished that the decision-makeris required to
consider'Choice of provider'asafactor when
assessing adequacy, but can then attribute
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PCTs can now levy
charges for new
contract applications

whatever weight they wish to this factor.

Quitehow you determine whethersome-
body has considered something but attribut-
edzeroweighttoit, ormerely not considered
itatall, isa philosophical questionindeed! The
judgementin fact was extremely profoundand
made conceptuallyinterestingreading, butun-
fortunately delivered precious little in terms
of apracticalanswer to the original question.

Nevertheless, for the time being atleast,
itappears thatthe floodgates of 'Choice' have
not been forced open and existing contrac-
torscanbreathealittle easier. Isuspecthowever
that this may just be the end of 'Round 1' so
far as Assura are concerned.

Introduction of fees for
applications

Ithas, forsome time, been foreseen that PCT
s could levy a charge for applications to en-
ter the register, relocate or transfer owner-
ship. Nevertheless, untilnow the cost of mak-
ing an application has been limited to an en-
velope and a stamp.

At the start of April 2008 the DH issued
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directions to PCTs to levy charges for all ap-
plications from April 21 2008. These feesrange
from a fairly nominal and risk-free £150 for
the most minor of relocations (minor <500
metres) to amore significantand far from risk-
free £750 for a new contract application. In
the event of repeat applications within cer-
tain time limits, this fee rises to £3,000.
The justification for these chargesis en-
tirely plausible. The consideration of an ap-

An application for a
new, non-exempt,
contract has a very
substantial chance

v of failure

plicationincurs substantial cost. With
no disincentive, many applications
that have little merit have had to pass

through first the PCT’s and then the ap-
peals authority’s process.

The firstaim of the changesistore-coup
partofthe costincurredin considering appli-
cations (the DH estimate this at £1,500 to
£3,000 perapplication). A second, and per-
haps more valuable motive for existing
owners, is to reduce the number of ap-

plications made.

Giventhatanapplicationforanew,
non-exempt, contracthasa very substan-
tial chance offailure, applicants will think
seriously before putting pen to paper.

If, for the sake of argument, only one
application in twenty succeeds, £750 is

quite a stake to place each time. Neverthe-
less, to puta gambler’s perspective onit, the
prize may be worth considerably more than
20 x £750.

My expectationis that these charges will
have a significanteffect on the overallnumber
ofapplicationsmade, where larger groups will
still take the gambler’s, or statistical, approach
butall otherapplications will reduce massively.

Although a probable side-effect of these
charges will be to discourage competition
fromnew entrants, 'mnotsure many existing
contractors will complain.

Overalltherefore, somenews isgoodnews
and, for the moment at least, most well in-
formed contractors will be able to keep the
enemy at the gates.
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