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The art of self defence: Comp

A new pharmacy in your neighbourhood
could signal the heginning of the end for
your husiness. David Parker shows how
to protect your business and ward off
rivals...

goingabouthis/herbusiness, notmany

things strike greater fear into the heart
than the threat of a new competitor on the
scene. Although some may say that thiscomes
with the territory, the step-change in business
that this can create is very hard to palate. The
pain can be particularly acute for those who
have recently mortgaged themselvesto the hilt
to buy a business, or those at the end of their
careerand hopingto cashin theirhard-earned
goodwill.

Whilsta good number of pharmacistsare
entirely up to speed with the “control of en-
try regulations”, at least as many have only
a passing knowledge. I still hear very experi-
enced pharmacists talk with assurance of “The
mile rule”, or merrily mix and match differ-
ent sets of regulations to suit. Others seem
to think that waving the mysterious “necessary
or desirable card” will protect them from all
evil. To be fair, the “control of entry regula-
tions” make poorbedtime reading (the begin-
ning, middle and end are particularly disap-
pointing!). It is easy to understand that peo-
ple are less than fascinated with the intrica-
cies of alegislation that is relevant to them
on only a handful of occasions in a lifetime.
Nevertheless, when the need arises, know-

F oranindependent pharmacist, happily

The sure-fire way to ward off competition is to provide a high quality of service, says
David Parker

New contract or relocation?

Threatsfrom competitors come in two forms,
new contracts or relocations of existing con-
tracts. Although the regulations thatapply to
each are very different, there is an overriding
concept that is applicable to both; that of
neighbourhood.

Neighbourhood

All contract applications rely on the concept
of neighbourhoods and the pharmacies that
serve them. Neighbourhoodsare notprecisely

Applications to open a new pharmacy are
usually the most worrying as they stand to
take the greatest chunk of your business. The
good news is that they usually stand much
less chance of being successtul.

ing what is, and what is not, an appropriate
response canhave a value running tohundreds
of thousands of pounds.

The regulations themselves can be very
complexand convoluted and read to the lay-
person aslegal gobble-de-gook. Indeed spe-
cialist legal advisors exist to help with par-
ticularly complex applications. However,
there are some fundamentals of the regu-
lations that are easily grasped by mere
mortalsand, if properly applied, will protect
against many an impostor. The following
isapractical guide to some of the key frame-
works of the regulations as they currently
stand.

defined anywhere in the legislation orin any
associated guidance notes. The reason for this
isprobably not, asone may cynically presume,
to allow the PCT to make their own rules, but
more probably because a single suitable def-
inition cannot reasonably be arrived at. PCTs
are in fact given guidance on what could
potentially constitute a neighbourhood and,
whilst there are no hard and fastrules to which
they mustadhere, there isanunderlying com-
mon-sense principle of pharmacies serving
populations is atits heart. Thus a neighbour-
hood could reasonably be bounded by some-
thing as obvious and tangible as a motorway

orriver, to something more subtle like a mod-
erateincline orevenachange insocio-economic
status of housing.

Asaresult, the most concrete guidance I
can offer on the definition of aneighbourhood
isto use your common-sense and ask yourself
how, from anunbiased standpoint, you would
see the local populations physically gaining
access to their pharmaceutical needs. If peo-
ple really do tend to stick to their side of the
river then it could probably be considered a
neighbourhood boundary. Likewise, if the
location in question is a small village with no
otherpopulationsforseveral miles, it too could
be consideredadistinctneighbourhood. Despite
the difficulty in establishing a neighbourhood,
itis essential that give it a go in order to stand
a chance of fighting your corner.* If you do
not feel confident with this I would suggest
that you seek professional advice.

Process

Essential to defending against contract appli-
cationsisadhering to the application process.
There are very strict guidelines with respect to
the notification process, and timescales for
comment and counter-comment. It is essen-
tial that these are respected both by you and
by the applicant.

New contract applications

Applicationstoopenanew pharmacy are usually
the most worrying as they stand to take the
greatestchunk ofyourbusiness. The goodnews
is that they usually stand much less chance of
being successful.

The majority of applications for new
contracts are required to satisfy regulation 12
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of the control of entry regulations, namely
that “the proposed pharmacy is necessary or
desirable to secure in the neighbourhood the
adequate provision of NHS pharmaceutical
services”. Fortunately for the defendant, this
is a pretty hard argument to make. The bur-
denof proofiswith the applicant, firstly to prove
thatthe existingservice to the neighbourhood
is inadequate and secondly that the granting
of anew contract is necessary or desirable to
solve thisinadequacy. If the existing provision
couldreasonablybe considered adequate then
anew contract should not be granted, end of
story. Furthermore, some new contractappli-
cations are subject to a prejudice test, where-
byifthe granting ofanew contractshould prej-
udice the provision of existing servicesit may
be refused.

Since 2005, there are a number of new
contract applications that are exempt from
regulation 12, i.e. they donotneedto passthe
necessary or desirable test. The mostcommon
ofthese, and the only one I will mention here,
isthe 100-hourapplication. Defending against
thistype of applicationismuch more difficult,
butnotimpossible. The first defence that you

DE

For the purposes of rejecting an application for a new
pharmacy in the area you must try and define what you see

as your ‘neighbourhood’

may have is if there are any LPS (Local phar-
macy services) offered to the neighbourhood.
If thereare, thenthe exemption doesnotapply,
andregulation 12 comesinto force once more.

anew neighbourhood then itis not a minor
relocation, butrathera “change of premises”,
whichdoesneedtosatisfy the necessary orde-
sirable test and is, as a result, very difficult to

Relocations within the same neighbourhood,
but of significant distance, or to an awkward
spot, should also be rejected.

Unfortunately this defence is rarely available
and, more often than not, the contract will be
granted. A secondline of defence is available
thatis both practical and commercial rather
thanlegal. Because of the costs of staffing the
business, a 100-hour pharmacy will require a
turnoverof almost£1mbeforeitbeginsto turn
a profit. Until that point, the business will be
running ataloss and the operator will atleast
initially need deep pockets ormay perhapsnever
make a profit. Surely any person embarking
onsuchaventure wouldbe very keen to know
where their business will end up before sign-
ing alease, shelling out to on a refit and buy-
ingtheirstock. Youcanhelp
with this. Although against
all natural instincts, it may
beavery goodideatoshare
your trading figures with
them. Invite them in to
look, open book, at the
business you are doing. If
they see you are only dis-
pensing 6,000 items they
may be a little reluctant to
take the risk. It’s not often
that a business exchange is
truly win-win, butIbelieve
this is one of them.

Relocations

Most applications for relo-
cationare forwhatisknown
as “minorrelocation”. Ami-
norrelocationisdefined as
relocation within the same
neighbourhood. Thisdoes
notneed to satisfy the nec-
essary or desirable test but
once again the neighbour-
hood definition is critical.
Ifthe relocation crossesinto

achieve. Aswellasbeingrestricted to the same
neighbourhoodaminorrelocationshouldleave
the pharmacy as accessible to the population
as it originally was. Thus, relocations within
the same neighbourhood, but of significant
distance, or to an awkward spot, should also
be rejected. Again since 2005 there has been
aregulation change relating to minor reloca-
tionsoflessthan 500m. These shouldbe granted
via an accelerated 30-day procedure without
theneedto consultaffected businesses. How-
ever, it must be noted that this 500m rule only
applies to minor relocations, i.e. those with-
inthesameneighbourhood, andasaresultthere
aresome relocations ofless than 500m to which
this does not apply. Be aware that some appli-
cants attempt to relocate across neighbour-
hood boundaries, using this 500m rule as a
loophole.

These are just some of the basic defenc-
es that are available to any existing contrac-
tor, but there remains one thatisnotmentioned
anywhereinthelegislationbut which will serve
youbetterthanall the rest. Give your customers
an exceptional service and, new contract or
no new contract, your business should be se-
cure.

*Note also that previous neighbourhood defi-
nitions donotnecessarily hold truefor future appli-
cations. As a general rule however, if aneighbour-
hoodhasbeenacceptedbytheappealsunitandnothing
much has changed on the ground lately, then an al-
ternative definition is unlikely.

David Parker Consulting Ltd isa
specialistin business sales,
acquisitions and development. For
more information visit
www.davidparkerconsulting.co.uk

call0789423 4873 oremail

david@davidparkerconsulting.co.uk

+ OWNWARD SEAMLESS CONNECTIONS WITHIN INDUA

* FREE BAGGAGE ALLOWANCE OF 42 KGS
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* Convenient departures
» Comfortable widebodied aircraft

= Chaica of 47 fights a week from UK.
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